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JURISDICTIONAL STATEMENT

Thisisan appeal from afinal judgment entered upon motions to dismiss
and to strike filed by the Respondents. Plaintiffsfiled suit against Clark Hunter, in
his official capacity as the Collector of Morgan County, the Morgan County R-11
School District, and Jeremiah Nixon, in his capacity as Attorney General of the
State of Missouri. Declaratory Judgments were sought with respect to the effect of
1998 “Amendment No. 2,” which amended Section 11 of Article X of the
Missouri Constitution.

Declarations were sought as to how Amendment No. 2 affected the
application of Section 22(a) of Article X of the Missouri Constitution, as well as
how Section 22(a) affects application of Chapter 163 R.S.Mo. To the extent
Defendant School District’s 2001 property tax levy rate wasin excess of the
maximum authorized current levy allowed by Section 22(a), Plaintiff property
taxpayers sought refunds of the excessive taxes paid under protest pursuant to
Section 139.031 R.S.Mo.

Plaintiffs’ claims were dismissed for not being timely filed, except to the
extent claims were properly lodged and preserved pursuant to the provisions of
Section 139.031, R.S.Mo. The property tax refund claims timely lodged were
dismissed for insufficient specificity." Substantively, the Circuit Court found that

Amendment No. 2 authorized Defendant School District to adopt an operating tax

' App. L.F. at 042
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levy of up to $2.75 without voter approval, and ordered all claims set forth in the
Petition stricken and dismissed.”

The Circuit Court’ sfindings that Appellants' claims were not timely filed is
based on reasoning involving the construction of Sections 22 and 23 of Article X,
together with Sections 137.073, 139.031 and 163.031 R.S.Mo, (2000). The
dismissals based upon the finding that Proposition No. 2 permitted Defendant
School District to raise its operating tax levy rate to $2.75 without a vote involves
the construction of Sections 11, 22, and 23 of Article X, aswell as Chapter 163
R.S.Mo.

The Circuit Court entered Judgment on April 8, 20023 A Notice of Apped
was timely filed on May 16, 2002 initiating the appeal before the Supreme Court
of Missouri, No. SC084516.* On August 8, 2002 This Court transferred this
cause to the Court of Appeals, Western District.

The Court of Appeals entered an Opinion of February 18, 2003 affirming in
part, reversing in part, and remanding the action to the circuit court. This Court
on May 27, 2003 Ordered Transfer of this cause back from the Court of Appeals.

This Court has exclusive jurisdiction of the appeal pursuant to Section 3 of

Article of the Missouri Constitution in that questions not previously determined by

2 App. L.F. at 042
* App. L.F. at 041

* App. L.F. at 044
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this Court involving the construction of Missouri revenue laws, Sections 11, 22,
and 23 of Article X of the Missouri Constitution, and Section 139.031 R.S.Mo are
raised. Exclusive jurisdiction lies here also as questions concerning the validity
of Sections 11 and 22(a) of Article X of the Missouri Constitution are raised.
Additionally This Court has jurisdiction pursuant to its grant of Transfer.

STATEMENT OF FACTS

Introduction

Since 1980, when the voters approved the “Hancock Amendment,” Section
22(a) of Article X to the Missouri Constitution (referred to herein as “ Section 22”)
has imposed upon Defendant School District a maximum authorized current levy,
commonly referred to asa*“ceiling” or “lid” on authorized local property tax

revenues (see Appendix at A18). In determining a School’s maximum authorized

current levy, Section 22 takes prior year assessed valuation as atax base, and
compares the current year’s valuation growth and the growth in the price level. If
tax base valuation grows at arate greater than the price level, the School is
required by Section 22 to reduce its maximum authorized current levy to yield the
same revenue from the tax base, adjusted for changesin the price level, as could

have been collected at the existing levy on the tax base.”

> App. L.F. at 006
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In 1998 the voters approved “ Amendment 2,” first effective in the 1999 tax
year®, an amendment to Sections 11(b) and 11(c) of Article X of the Missouri
Constitution (referred to herein as “ Section 11”) (see Appendix at A17). Section
11 was entitled “Limitations on local tax rates.” Asin effect between 1942 and
1998, Section 11(b) limited Defendant School District to a maximum $1.25 levy
rate, unless the voters approved a higher levy pursuant to Section 11(c). The
1998 amendment changed the Section 11(b) School levy limit to $2.75, The 1998
amendment also changed the voting requirements to obtain a School levy rate
higher than $2.75. Before and after passage of Amendment 2, Section 11 provided
itstax rate ceilings may be further limited by other law.

Procedural History

Plaintiffs filed their Petition on January 14, 2002.” The Petition alleged
that Defendant School District for the tax years 1999, 2000, and 2001 had
interpreted Section 11 as allowing it to raiseits levy rate to $2.75 without voter
approval, even though $2.75 was in excess of its maximum authorized current levy
under Section 22.8  The Petition further alleged that for 2001, abiennial

reassessment year, assessed valuation had increased 16%, but that the price level

® App. L.F. at 007
" App .L.F. at 001, 004

® App. L.F. at 007
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had only increased 3.3%, and that Section 22 required a reduction of the $2.75
levy below the $2.75 level ®

The Petition alleged that the School District interpreted Section 11 to allow
it toleaveitslevy rate at $2.75 without the necessity of voter approval, even if
changes in valuation and inflation under Section 22 would otherwise require a
“rollback,” or reduction of the maximum authorized current levy.™

Count | sought declaratory judgment as to an interpretational conflict
between Section 11 and Section 22.'* Count | was encaptioned as follows:

“Declaratory Judgment asto whether Amendment 2 Authorized L evy
Rate Increases up to $2.75 without the Necessity of an Affirmative
Vote”

Declaration was sought as to whether Section 11 allowed the School to increase its

levy to $2.75, which was in excess of the maximum authorized current levy,
without voter approval, and a determination of the maximum authorized 2001 tax
rate allowed by Section 22."

Count Il sought declaration as to another interpretational conflict between

Section 11 and Section 22.** Count 11 was encaptioned:

° App. L.F. at 008

19 App L.F. 006-009

' App. L.F. at 009

2 App. L.F. at 009-010

3 App. L.F. at 010
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“Declaratory Judgment asto whether Amendment 2 Negatesthe

Applicability of Section 22 of Article 10 when Valuation Growth

Exceeds Inflation Growth”
Count 11 requested that, assuming the School District’s lawful levy rate in 2000
was $2.75, a determination be made as to whether Section 11 nullified or negated
the “rollback” requirement of Section 22 for Schools with levy rates of $2.75 or
less!* This Count alleged that in 2001 valuation growth had outstripped inflation
growth, and Section 22 required a levy rate reduction below the $2.75 rate the
School levied for 2001."> Citing the School’ s determination that Section 11
allowed it to continue to levy $2.75 regardless of the Section 22 reduction
requirement, Count Il asked for declaration that Section 11 did not negate or
nullify Section 22, and that in 2001 the School was required by Section 22 to
reduce its levy below $2.75.%

Count 111 pleaded that Defendant School District had in part refused to
reduce its 2001 levy rate below $2.75 based upon its determination that such a
reduction would cause it to suffer reduced or lost state financial aid.'” Asaresult

of this determination, the School had set Plaintiffs’ tax rate at alevel that was

 App. L.F. at 010-012
15 App. L.F. at 010-012
' App. L.F. at 010-012

7 App. L.F. at 012
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higher than the School would have set if it had known it would not lose state aid,
causing pecuniary harm to Plaintiffs. Count |11 was encaptioned:
“Declaratory Judgment asto whether Chapter 163 R.S.Mo requires
Lossor Reduction in State Aid when Section 22 of Article 10 requiresa
L evy Reduction”
Count 111 requested the declaration that, if in 2001 Section 22 was still operable to
require alevy reduction below $2.75, the School would not lose Chapter 163
R.S.Mo State Financial Aid." (see Appendix at A22) The state aid statutes require
aminimum levy of $2.75, but contain savings provisions prohibiting reduced state
aid when Section 22 causes levy rate reductions to levels below $2.75.*° This
Count requested a declaration protective of School revenues, which was also
protective of property taxpayers® The Attorney General was named as a
Defendant to represent the state’ sinterest in Count 111.%*
Count 1V was suit for refund of 2001 property taxes paid under protest

pursuant to Section 139.031 R.S.Mo0.% (see Appendix A19) This suit for refund

was commenced on January 14, 2002.>® Accepting the allegations of this Count as

18 App. L.F. at 012-014
19 App. L.F. at 012-014
% App. L.F.at 012-014
2t App. L.F. at 004
2 App. L.F. at 014

2 App. L.F. at 004
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being true, Appellant Taxpayers paid their 2001 property taxes to Respondent
Collector Hunter under protest pursuant to Section 139.031 R.S.Mo** on the
ground that the School District’s tax rate was in excess of that permitted by
Section 22 of Article X of the Missouri Constitution.®

Count V was arequest for award of attorney’ s fees authorized by the
Hancock Amendment for successful enforcement or interpretation of that
amendment.*

Defendant School filed Motionsto Dismiss and to Strike various aspects of
the Petition on March 13, 2002, fifty-six days after having been served.*’
Defendant did not file an Answer.?® Defendants did not file any motion for
summary judgment, or motion for judgment on the pleadings.”® Plaintiffs filed an
Objection and Motion to Strike Defendant’ s Motions as being untimely as the

School was in default, and said default had not been set aside.®

4 App. L.F. at 005

> App. L.F. at 014

6 App. L.F. at 015

2" App. L.F. at 001, 020-037
2 App. L.F. 001-003

2 App. L.F. 001-003

% App. L.F. at 041-043
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On April 8, 2002, the Circuit Court entered Judgment.®* (see Appendix at
A1) The Plaintiffs' Objection and Motion were overruled, and Defendant was
allowed to fileits motions out of time.** The Circuit Court then held that all
claims of the Plaintiffs set forth in their Petition against the Defendants were
dismissed.** The Circuit Court dismissed and struck Plaintiffs’ Petition on the
grounds that (1) it was untimely as not being commenced prior to December 31,
2001, and (2) it was insufficiently pleaded, and (3) that as a matter of law
Amendment 2 allowed the School to raise its levy to $2.75 without voter approval
under Hancock.®* The Attorney General’s motion to dismiss was sustained.*

Appellantstimely filed their Notice of Appeal on May 16, 2002 The
appeal wasiinitially lodged with the Supreme Court, but it was transferred to the
Court of Appeals.

On February 18, 2003, the Western District Missouri Court of Appeals
issued an Opinion affirming in part, and reversing in part, the Circuit Court (see

Appendix at A4). The Court of Appeals denied Appellants point with respect to

3l Seealso App. L.F. at 002, 041
% App. L.F. at 041

% App. L.F. at 043

 App. L.F. at 041-043

% App. L.F. at 002

% App. L.F. at 044
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the timeliness of the filing of Count 1V seeking refund of 2001 taxes pursuant to
Section 139.031 R.S.Mo holding that the Circuit Court had not dismissed this
Count on the basis timeliness. The Opinion indicated that Count 1V, filed within
the period prescribed by Section 139.031, wastimely filed.

With respect to Appellants point that they had adequately pleaded a cause
of action under Section 139.031 R.S.Mo, the Opinion held that the Count was
sufficiently pleaded, and that the Circuit Court erred in treating this matter as a
motion to dismiss as opposed to a motion for more definite statement.

With respect to declaratory judgment Counts | and 1, the Opinion held that
the circuit court erred in addressing the merits of Section 11 by motionsto strike
and to dismiss. The Opinion also disagreed with the School District’s contentions
that these counts were barred by sovereign immunity, and that the actions were
untimely as not filed prior to December 31 of the 2001 tax year.

Finaly, the Opinion upheld the Circuit Court’s dismissal of Count |11 on
the ground taxpayers had no standing to litigate the question of whether alevy
reduction below $2.75 required by Section 22 would result in aloss of state
financial aid to the School District.

After the Court of Appeals denied rehearing and transfer motions of the
School District, the School applied to this Court for transfer. The grounds stated
in the School’ s Application included:

a the general interest and importance of the question of whether

Section 11 (1998 Amendment 2) authorized School Districtsto adopt a $2.75 levy
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without obtaining voter approval, and/or whether Section 11 prevails over Section
22(a) of Article X (the Hancock Amendment).

b. the Court of Appeals Opinion was contrary to Supreme Court
precedent as to the timeliness of declaratory judgment actions involving Hancock
issues.

This Court granted transfer by Order of May 27, 2003.

POINTSRELIED ON

l. The Circuit Cout erred in dismissing Declaratory Judgment Counts|, 11,
and 111 of Appellant taxpayers' Petition, seeking construction of Sections 11 and
22(a) of Article X of the Missouri Constitution, and seeking construction of
Section 22(a) with state financial aid statutes contained in Chapter 163 R.S.Mo, by
making the substantive determination that Section 11, Article X of the Missouri
Constitution authorized defendants to establish a $2.75 levy without voter
approval, because the court in considering a motion to dismissislimited to
determining whether the allegations in the petition are sufficient to state aclaim, in
that the Circuit Court exceeded its role by reaching the merits of the taxpayers
claimsin ruling on motion to dismiss, thereby depriving the taxpayers of the

opportunity to present evidence and law in support of these counts.

[I.  TheCircuit Court erred in dismissing Declaratory Judgment Countsl,
I1,and Il of taxpayers Petition on the ground that they were“claimswith

respect to the property taxesfor the 1999 and 2000 tax years’” and were
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untimely as“ not asserted until after those taxes became due and payable,”
becausethe Circuit Court misinterpreted the nature of the 1999 and 2000
allegations, and erroneously applied precedent pertaining to Constitutional
refund claims, in that these allegations constituted the basisfor the
Declaratory Judgment Counts, not separate refund claimsfor the 1999 and

2000 years, and weretimely filed.

[11.  TheCircuit Court erred in dismissing Declaratory Judgment Countsl,
I1,and Il of Appellant taxpayers’ Petition, seeking inter pretations of
Sections 11 and 22(a) of Article X of the Missouri Constitution with one
another, and seeking inter pretation of Section 22(a) with state financial aid
provided pursuant to Chapter 163 R.S.Mo, on the substantive ground that
Section 11 of Article X of the Missouri Constitution authorized defendantsto
establish a $2.75 levy without voter approval, because this substantive

deter mination erroneously applied thelaw in that:

A. TheAdoption of Amendment 2 Amending Section 11 of Article X
in 1998 did not authorize Respondent School District toincreaseitstax levy
rateto $2.75, which was higher than its maximum authorized current levy
allowed under Section 22(a) of Article X, without voter approval therefore,
and Count | should have been substantively determined in favor of

Appellants.
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B. Assuming Respondent School District’s 2000 maximum
authorized current levy rate was $2.75, in 2001 when total assessed valuation
growth exceeded therate of growth in the price index, Section 22(a) of Article
X required thelevy rateto bereduced, because Section 11 of Article X did not
authorizethelevy rateto beleft at $2.75 without voter approval, and Count
Il should have been substantively determined in favor of Appellants.

C. If Respondent School District in 2001 had reduced itslevy below
$2.75 pursuant to the requirements of Section 22(a) of Article X, it would not
have been subject to reduced or lost state financial aid provided pursuant to
Chapter 163 R.S.Mo, and Appellant taxpayers had standing to pursuethis
declaratory judgment, because the School District’sinterpretation that it
would lose state aid resulted in direct pecuniary injury to Plaintiffsin the
form of atax rate higher than permitted by Section 22(a) of Article X, and

Count |11 should have been substantively determined in favor of Appellants.

IV. TheCircuit Court erred in dismissing Count 1V of thetaxpayers
Petition, seeking arefund of taxes paid under protest pursuant to Section
139.031 R.S.Mo, for failureto state a claim with sufficient specificity because,
the allegations of the Petition that total assessed valuation of property in the
School District grew 16% whilethe general pricelevel grew 3.3% between
2000 and 2001, that the School District’slevy rateremained the same from

2000 to 2001, that the School District’s 2001 tax rate was unlawfully high in
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violation of Section 22(a), Article X of the Missouri Constitution, that
Appellant taxpayer s paid their 2001 taxes under protest pursuant to Section
139.031 R.S.M o, that they were suing for arefund pursuant to Section
139.031 R.S.M o, wer e sufficient to state a claim upon which relief could be

granted.

V. The Circuit Court erred in dismissing Count V of Appellants’ Petition,
seeking an award of attorneysfeesand costs for successful enforcement of
Section 22 of Article X of the Missouri Constitution pursuant to Section 23 of
Article X, on the ground that, under the allegations of the Petition Appellants
wer e not entitled to such recovery, because Section 23, Article X of the
Missouri Constitution providesthat ataxpayer isentitled to costs, including
reasonable attorneys' fees, if he successfully brings suit to enfor ce the
provisions of Sections 16-22 of Article X in that the basis of thetaxpayers
lawsuit isthe enfor cement of Section 22 of Article X, as set forth abovein
Pointsl, I1, 111, and IV, and if the taxpayer s ar e successful, Section 23 of

Article X entitled them to attorneys feesand costs.

ARGUMENT

l. The Circuit Court erred in dismissing Declaratory Judgment Countsl,
1, and Il of Appellant taxpayers Petition, seeking construction of Sections

11 and 22(a) of Article X of the Missouri Constitution, and seeking
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construction of Section 22(a) with statefinancial aid statutes contained in
Chapter 163 R.S.Mo, by making the substantive deter mination that Section
11, Article X of the Missouri Constitution authorized defendantsto establish
a $2.75 levy without voter approval, because the court in considering a
motion to dismissislimited to deter mining whether the allegationsin the
petition ar e sufficient to statea claim, in that the Circuit Court exceeded its
role by reaching the merits of thetaxpayers claimsin ruling on motion to
dismiss, ther eby depriving the taxpayer s of the opportunity to present

evidence and law in support of these counts.

Standard of Review

“In reviewing amotion to dismiss for failure to state a claim upon which
relief can be granted, the following standard of review applies:
A motion to dismissfor fallure to state a cause of action is solely atest of
the adequacy of the plaintiff's petition. It assumes that all of plaintiff's
averments are true, and liberally grants to plaintiff all reasonable inferences
there from. No attempt is made to weigh any facts alleged as to whether
they are credible or persuasive. Instead, the petition isreviewed in an
amost academic manner, to determine if the facts alleged meet the
elements of arecognized cause of action, or of a cause that might be
adopted in that case.”

Bosch v. &. Louis Healthcare Network, 41 S.\W.3d 462, 464 (Mo. 2001).
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In Irvinv. Missouri Bd. of Probation and Parole, 34 S.W.3d 202, 03 (Mo.
App. W.D. 2000), the court of appeals stated this standard of review should be
applied to any petition which, if provided, entitles the pleader to a declaration of

rights or status.

Argument

Count 1V of Plaintiffs’ Petition contained the fundamental remedy
requested in the lawsuit: arefund or credit of taxes paid pursuant to atax rate
alegedly in violation of Section 22(a) of Article X of the Missouri Constitution.®’

Ancillary to Count 1V, Counts 1, I, and I11 sought declarations as to
whether 1998 Amendment 2, amending Section 11 of Article X, authorized
Defendant School District to raiseits levy to $2.75, above the maximum
authorized current levy limit of Section 22(a) without voter approval, whether
Amendment 2 exempts Schools from the Section 22(a) requirement of levy
rollbacks when valuation growth exceeds inflation growth, and whether alevy
rollback below $2.75 in compliance with Section 22(a) triggers loss of state
financial aid to the School.

After hearing arguments related to Defendant School District’s “Maotion to
Dismiss. . . Or In The Alternative, Strike Plaintiffs Requests for Declarations,” *

the circuit court entered judgment dismissing and striking all countsin the

7 App. L.F. at 014

% App. L.F. at 020-033.
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petition.®® Instead of ruling on the sufficiency of the counts as plead, the circuit
court decided the claims were untimely filed*® and further made the substantive
determination that Amendment No. 2, by its enactment, authorized the School
District to raise the levy without voter approval.** No motion for judgment on the
pleadings or summary judgment was before the court at that time.*?

The Circuit Court failed to apply the correct legal review pertaining to a
motion to dismiss. In the absence of an Answer from Defendants, discovery from
any of the parties, testimony, evidence, or other basic indicia of procedural
compliance and fairness, a ruling on the merits of the case is premature. See
Nicolai v. City of &. Louis, 762 S.W.2d 423, 425 (Mo. banc 1988) (where
construction of statutes and Missouri Constitution isrequired for resolution,
dismissal for failureto state aclaim isimproper).

Instead of properly reviewing the sufficiency of the Petition, the Circuit
Court ruled that as a matter of law Amendment No. 2 allowed the School to raise
its levy to $2.75 without voter approval.** Thus the Circuit Court reached the

merits of Counts|, Il, and |11 after finding the taxpayers did not state causes of

% App. L.F. at 041-043

0 Appellants further discuss thisissue of timelinessin Point Relied on |1, infra.
“L App. L.F. at 042.

“2 App. L.F. at 001-003

*3 Paragraph 4 of the Judgment, L.F. 042.
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action for a declaratory judgment on those Counts. Asthe Court of Appeals
noted:

“In reaching this conclusion, the Circuit Court necessarily resolved the

controversy on its merits. It dismissed the petition, not because it did not

aver factsthat, if proven, state a cause of action, but because Section 11 (b)

“authorized the School District to adopt an operating levy of up to $2.75

without voter approval.” Thus, in justifying the dismissal, the circuit court

reached the merits of the issue and made what appears to be the declaration
that it, in the same sentence, ruled that the taxpayers could not have. This

is procedurally inconsistent and an improper basis for the dismissal of a

declaratory judgment action.” (see Appendix at A10)

In making this ruling at the motion to dismiss stage, the Circuit Court
deprived Appellants of the opportunity to obtain and present evidence and law in
support of their claims through the litigation process. Also, because no request for
summary judgment with opportunity to respond was afforded, Appellants had no
opportunity to brief the issues and provide legal argument with respect to the legal
issues presented.

Counts|, Il, and Il presented valid issues as to the construction of the
constitution and statutes. They set forth legitimate separate legal issues that
deserved separate consideration and decision. Decisions on each separate
guestion will benefit Appellant taxpayers and Respondent School District by

precluding the need to re-litigate these questions every tax year. Asthe courts
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have recognized these are the salutary purposes underlying the declaratory
judgment remedy, for which purposes the remedy should be available. Nicolai v.
City of S. Louis, 762 S.W.2d 423, 425 (Mo. banc 1988); King Louie Bowling
Corp. v. Missouri Guarantee Insurance Association, 735 S.W.2d 35, 38 (Mo. App.
1987); City of Creve Coeur v. Creve Coeur Fire Protection District, 355 S\W.2d
857, 859 (Mo. 1962). The availability of declaratory judgments seeking
interpretation of rights under the Hancock Amendment has been specifically
affirmed by This Court. See Robertsv. McNary, 636 S.W.2d 332, 337 (Mo. banc
1982); Buchanan v. Kirkpatrick, 615 S\W.2d 6, 12 (Mo. banc 1981).

Relief Requested

Plaintiffs request reversal of the Circuit Court’s dismissal of Counts |

through I11 for failure to state aclaim.

1. TheCircuit Court erred in dismissing Declaratory Judgment Countsl,
I1,and Il of taxpayers Petition on the ground that they were“claimswith
respect to the property taxesfor the 1999 and 2000 tax years’” and were
untimely as*“ not asserted until after those taxes became due and payable”,
becausethe Circuit Court misinterpreted the nature of the 1999 and 2000
allegations, and erroneously applied precedent pertaining to Constitutional
refund claims, in that these allegations constituted the basisfor the
Declaratory Judgment Counts, not separate refund claimsfor the 1999 and

2000 years, and weretimely filed.
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Standard of Review

Appellate courts give no deference to inferior courts on questions of
law.** When reviewing the decision of alower court that erroneously applied
or interpreted the law, the reviewing court uses its own independent
judgment.* This court is therefore not bound by the legal conclusions of the
lower courts, and declares the law on its own authority. “ The judgment of the
trial court is afforded no deference when the law has been erroneously declared
1 46

or applied.

Argument
The Circuit Court held that, at the time of the filing of the Petition, January

14, 2002, it was too late for the Plaintiffs to assert “claims’ with respect to the

property taxes for the 1999 and 2000 tax years. The Circuit Court cited precedent

* MFA Mut. Ins. Co. v. Home Mut. Ins. Co., 629 S.W.2d 447, 450 (Mo. App.
1982).

% All Star Amusement, Inc. v. Director of Revenue, 873 S.W.2d 843, 844 (Mo.
1994). Dial v. Lathrop R-11 School Dist., 871 S.W.2d 444, 446 (Mo. 1994).
House of LlIoyd, Inc. v. Director of Revenue, State of Mo., 824 S.\W.2d 914, 916
(Mo.1992). City of Cabool v. Missouri State Bd. of Mediation, 689 S.W.2d 51, 54
(Mo. 1985).

*® qatev. Plastec, Inc., 980 S\W.2d 152, 155 (Mo. App. E.D. 1998).
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involving construction of the constitutional remedies afforded under Section 23 of
Article X of the Constitution. (see Appendix at Al, paragraph 2)

The allegations of the petition pertaining to 1999 and 2000 were allegations
asto the tax base valuation, the growth of the tax base valuation, the changesin
the price level, the levy rates set by the School, and the refusal of the School to
reduce its levy below $2.75 for fear of losing state financial aid. These
allegations were necessary to present the basis for the Count | request for
declaration that Amendment 2 did not authorize Respondent School District to
levy $2.75 without voter approval. These allegations were necessary to present
the basis for the Count |1 request for declaration that Section 22 required
Respondent School District to “roll back” or reduce itslevy below $2.75. These
allegations were necessary to present the basis for the Count 111 request for
declaration that Respondent School District would not lose state aid by complying
with Section 22.

It is apparent the Circuit Court mistook these allegations as separate claims
for refunds of prior tax years 1999 and 2000. That is simply not the case, as the
only count seeking refunds, Count IV, islimited to requesting refunds only for the
2001 tax year. Declaratory Judgment Counts |, 11, and 111 are properly brought in
aid of their timely statutory refund count of Count IV for 2001.

Declaratory Judgment to interpret Section 22 is specifically authorized by
Section 23 of Article X. This Court has recognized that Section 23 “gives

taxpayers standing to bring ‘actions for interpretation’ of the Hancock
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Amendment.” Greenv. Lebanon R-I11 School District, 13 S.W.3d 278, 281 (Mo.
2000). The declaratory judgment claims are ‘actions for interpretation’ of the
Hancock Amendment. The taxpayers' claims allege that the Hancock Amendment
is not being adhered to or enforced by Respondents. Where it has been alleged that
the Hancock Amendment has not been enforced according to its terms, thereisa
justiciable controversy ripe for adjudication and thus a declaratory judgment
action isavailable. See Robertsv. McNary, 636 S.W.2d 332, 337 (Mo. banc
1982); Buchanan v. Kirkpatrick, 615 S\W.2d 6, 12 (Mo. banc 1981).

Section 139.031.2 R.S.Mo provides that the statutory tax refund action is
timely commenced if the protesting taxpayer commences the action for refund of
the amounts protested “within ninety days after filing his protest.” This statute
contemplates that tax refund actions will be filed after December 31. This action
was timely filed on January 14, 2002. The February 18, 2003 Court of Appeals
Opinion observed:

“We certainly concur with the taxpayers that a § 139.031 claim is not

necessarily untimely merely because it is not filed by December 31 of a

given tax year. Each year, the tax book with the year’ s tax rates are not due

for delivery to the county collector until October 31, the point at which the

tax rates for the current year become official. Section 137.290; Green v

Lebanon R-111 School District, 13 S.W.3d 278, 287 (Mo banc 2000) (Wolff,

J., concurring). Even were the tax bills issued and the taxes

instantaneously paid under protest upon delivery of the tax book, taxpayers,
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depending on the circumstances, could have as few as 60 days remaining
before year’s end in which to file their 8 139.031 refund action—not the 90
days that the General Assembly mandated in § 139.031.2 that a taxpayer is
to have to file arefund action after paying under protest. The General
Assembly obviously authorized refund actions that commenced after
December 31 but within 90 days of paying under protest. ....

Indeed, while the Koehr court directed the circuit court to dismissall clams
for declaratory relief and refunds of taxes brought on behalf of a class of
taxpayers who filed suit on March 11, 1998, it allowed the individual
claims of ataxpayer concerning 1997 taxes because, although not filed until
after December 31, the action was timely in that it was brought within 90
days of having paid the taxes under protest as provided by Section 139.031.
55 S.W.3d at 861-64.

We have found no case holding otherwise, and the school district does not
direct usto any. Requiring taxpayersto file adeclaratory judgment action
by December 31, when we have already determined that the Section
139.031 action on which the refund is based can be filed within 90 days

after paying taxes under protest, would be absurd.” (see Appendix at A7

and A13)

The Circuit Court’ s reliance on precedent interpreting the timeliness of the

constitutional Hancock Amendment refund remedy was misplaced. Article X,

§ 23 of the Missouri Constitution provides:

C:\DOCUME~1\riggerb\L OCAL S~1\Temp\c.lotus.notes.data\5005schot_final.doc 29



“Section 23. Taxpayersmay bring actionsfor interpretations of
limits.—Notwithstanding other provisions of this constitution or other law,
any taxpayer of the state, county, or political subdivision shall have
standing to bring suit in a circuit court of proper venue and additionally,
when the state isinvolved, in the Missouri supreme court, to enforce the
provisions of sections 16 through 22, inclusive, of thisarticle...”
Section 23 has been interpreted by the Supreme Court to provide both a
declaratory judgment remedy as well as arefund remedy. However the
constitutional refund remedy isindependent and separate from the statutory
provided by Section 139.031 R.S.Mo. Count IV sought enforcement of that
statutory refund remedy, and was timely brought within 90 days of paying the
taxes under protest.
The Circuit Court’s citation to Judge Wolff’s concurring opinion in Green
v. Lebanon R-111 School District, 13 S.W.3d 278 (Mo. banc 2000), and its
progeny, for the proposition that these declaratory judgment counts were untimely
is not a correct interpretation of that precedent. In Green, Judge Wolff saw the
issue there as:
“To be eligible for tax refunds, the taxpayers' lawsuits must be timely filed
under the statutory scheme. The issue of timeliness—and hence of
eligibility for refunds—is amajor issue left open by the principal opinion,

and the parties, to be addressed after these cases are remanded to the trial
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court. Whether taxpayers have aremedy for refunds is dependent upon

statute, not on the constitution.”

In his concurrence, Judge Wolff noted that Section 23, by its own terms,
“gives taxpayers standing to bring ‘actions for interpretation’ of the Hancock
Amendment.” 1d. at 287. Even were Judge Wolff’s concurrence applicable to
this case, the conclusion to be drawn therefrom is that compliance with the
statutory prerequisites for refund is required. Thus Appellants actions for
declaratory judgment and refund claims were timely filed if initiated within 90
days of protest*’

It is noted that Judge Wolff’s conclusions that the Section 23 constitutional
remedy is determined by statute, and that the refund remedy must be initiated
before December 31 of the tax year, contradict precedent found in Ring v.
Metropolitan &. Louis Sewer Dist., 969 S.W.2d 718, 718-19 (Mo. banc 1998), and
in City of Hazelwood v. Peterson, 48 S.W.3d 36 (Mo. banc 2001), the | atter of
which was concurred in by Judge Wolff. Ring held that the constitutional refund
remedy was independent of, and unfettered by, statutory remedy limitations, and
that the remedy included a timely action for refund of taxes previously paid.

Taxes are timely paid on December 31, so Ring appears to contemplate atimely

47 Appellants stated in their Petition that they complied with Section 139.031.
Pursuant to the applicable standard of review, this Court is required to accept this

allegation astrue.
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Hancock action being filed after December 31. Hazelwood upheld the recovery
of refundsin an action instituted after December 31.

Clearly, Appellants did timely assert their claims — the claim in Count 1V
for statutory refund as well as the declaratory judgment counts, Counts 1, 11, and
[11. The circuit court erred in applying the wrong law to these counts.

Relief Requested

Plaintiffs request reversal of the dismissal of Counts|, I, and I11.

[11.  TheCircuit Court erred in dismissing Declaratory Judgment Countsl,
I1,and Il of Appellant taxpayers Petition, seeking inter pretations of
Sections 11 and 22(a) of Article X of the Missouri Constitution with one
another, and seeking inter pretation of Section 22(a) with state financial aid
provided pursuant to Chapter 163 R.S.Mo, on the substantive ground that
Section 11 of Article X of the Missouri Constitution authorized defendantsto
establish a $2.75 levy without voter approval, because this substantive

deter mination erroneously applied thelaw in that:

A. TheAdoption of Amendment 2 Amending Section 11 of Article X
in 1998 did not authorize Respondent School District to increaseitstax levy
rateto $2.75, which was higher than its maximum authorized current levy
allowed under Section 22(a) of Article X, without voter approval therefore,
and Count | should have been substantively determined in favor of

Appellants.
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B. Assuming Respondent School District’s 2000 maximum
authorized current levy rate was $2.75, in 2001 when total assessed valuation
growth exceeded therate of growth in the price index, Section 22(a) of Article
X required thelevy rateto bereduced, because Section 11 of Article X did not
authorizethelevy rateto beleft at $2.75 without voter approval, and Count
Il should have been substantively determined in favor of Appellants.

C. If Respondent School District in 2001 had reduced itslevy below
$2.75 pursuant to the requirements of Section 22(a) of Article X, it would not
have been subject to reduced or lost state financial aid provided pursuant to
Chapter 163 R.S.Mo, and Appellant taxpayers had standing to pursuethis
declaratory judgment, because the School District’sinterpretation that it
would lose state aid resulted in direct pecuniary injury to Plaintiffsin the
form of atax rate higher than permitted by Section 22(a) of Article X, and
Count |11 should have been substantively determined in favor of Appellants.

Standard of Review

Appellate courts give no deference to inferior courts on questions of law.
MFA Mut. Ins. Co. v. Home Mut. Ins. Co., 629 S\W.2d 447, 450 (Mo. App. 1982).
When reviewing the decision of alower court that erroneously applied or
Interpreted the law, the reviewing court uses its own independent judgment. All
Star Amusement, Inc. v. Director of Revenue, 873 S.\W.2d 843, 844 (Mo. 1994).
Dial v. Lathrop R-11 School Dist., 871 S\W.2d 444, 446 (Mo. 1994). House of

Lloyd, Inc. v. Director of Revenue, State of Mo., 824 SW.2d 914, 916 (Mo. 1992).

C:\DOCUME~1\riggerb\L OCAL S~1\Temp\c.lotus.notes.data\5005schot_final.doc 33



City of Cabool v. Missouri State Bd. of Mediation, 689 S.\W.2d 51, 54 (Mo. 1985).
This court istherefore not bound by the legal conclusions of the lower courts, and
declares the law on its own authority.

Where constitutional provisions are clear and unambiguous, courts will
apply such meaning and not engage in construction based on intent. Hazelwood v.
Peterson, 48 SW. 3" 647 (Mo banc 2002).

In construing constitutional provisions, the fundamental aimisto give
effect to the intent of the people in adopting the amendment and resolve seemingly
conflicting provisions by harmonizing those provisions.” Barnesv. Bailey, 706
S.W.2d 25, 28 (Mo. 1986). A constitutional provision is"interpreted according to
the intent of the voters who adopted it.” Conservation Federation of Missouri v.
Hanson, 994 S.\W.2d 27, 30 (Mo. 1999).

Constitutional amendments are adopted by the voters of this state, and must
be interpreted in accordance with the voters' intent. Furthermore, courts will
attempt to harmonize seemingly incompatible amendments if at all possible.
Conservation Federation of Mo. v. Hanson, 994 SWwW.2d 27, 30 (Mo. 1999).
Keller v. Marion County Ambulance Dist.,, 820 SW.2d 301, 302 (Mo. 1991).
Sate ex rel. Upchurch v. Blunt, 810 S\W.2d 515, 516 (Mo. 1991). All related
provisions must be examined in context as parts of a whole, and must be
reconciled unless completely contradictory. Barnes v. Bailey, 706 S.W.2d 25, 28-

29 (Mo. 1986). Robertsv. McNary, 636 S.W.2d 332, 335 (Mo. 1982).
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Generally, where two different tax provisions of the Constitution arein pari
materia they should be construed together. As both Amendment 2 and the
Hancock Amendment deal with tax limitations, they deal with the same subject.
Courts must seek to harmonize such laws, even though enacted at different times
and found in different places. See State ex rel Goldbergv. Barber & Sons
Tobacco, Inc., 649 S.W.2d 859, 861 (Mo. 1983); ITT Canteen Corp. v. Spradling,
526 S.W.2d 11, 16 (Mo. 1975).

Implicit repeal of constitutional provision islooked upon with great
disfavor in the law. State ex rel. Gordon v. Becker, 49 SW.2d 146, 147 (Mo.
1932).

Argument
A. TheAdoption of Amendment 2 Amending Section 11 of Article X

in 1998 did not authorize Respondent School District to increaseitstax levy
rateto $2.75, which was higher than its maximum authorized current levy
allowed under Section 22(a) of Article X, without voter approval therefore,
and Count | should have been substantively determined in favor of
Appellants.

Amendment 2 set anew tax rate limit. It did not modify Section 22(a) of
the Hancock Amendment, which established arevenue limit. What is potentially
confusing is that the mechanism Section 22(a) utilizes to establish its revenue limit
Is also atax rate—the political subdivision’s maximum authorized current levy.

However, when the language of Section 11 isread it is apparent on its face that it
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was not intended to negate or nullify the provisions of Section 22(a). Thereisno
inconsistency or issue presented requiring any construction such as the Circuit
Court engaged in. Thereis simply no basis for the Circuit Court’s conclusion that
Amendment 2 authorized the School to set its tax rate to $2.75 when such rate was
in excess of its maximum authorized current levy limitation of Section 22(a).

Hancock Amendment

In 1980, the Missouri Constitution was amended to limit state and |ocal
government’ s power to tax in a provision known as the Hancock Amendment.
The purpose of the Hancock Amendment was to rein in increases in governmental
revenue and expenditures. Robertsv. McNary, 636 S.W.2d 332, 336 (Mo. banc
1982). “Read as awhole, the Hancock Amendment, Mo. Const. art X, §8816-24,
aspiresto erect a comprehensive, constitutionally-rooted shield erected to protect
taxpayers from government’ s ability to increase the tax burden above that borne
by the taxpayers on November 4, 1980.” Fort Zumwalt School Dist. v. Sate, 896
S.W.2d 918, 921 (Mo. banc 1995).

“Whatever one wishes to say about the Hancock Amendment, this much is
clear: it no longer blithely trusts the ability of the elected representatives of the
government to manage the government’ s fiscal affairs. Prior to the adoption of the
Hancock Amendment, the people had given their elected representatives carte
blanche authority to raise taxes. The Hancock Amendment revokes that consent

and establishes a presumption that government has taken enough from the
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taxpayers and, asto local government, forbids the government from reaching any
deeper into their pocketbooks without the taxpayers’ express approval in advance.
Because of its basic distrust of government, it is unlike any other provision of the
constitution or the statutes. Therefore, the remedy the amendment admits—a
taxpayer suit—must hang like the bloody blade of the guillotine over the Reign of
Terror—a constant, deterring reminder of the fate that awaits rulers who ignore the
will of the people.” Beatty v. &. Louis Sewer Dist., 914 SW.2d 791, 798 (Mo.
banc 1995). (Justice Robertson’s concurring opinion)

For local government including school districts, Section 22(a) of the
Hancock Amendment provided a limitation on the amount of tax revenue local
taxing authorities can receive in agiven year. Unless a higher tax rate is approved
by voters, Section 22(a) limits the tax revenue in a given year to the amount of
revenue received in the immediately preceding year, plus an alowance for new
construction and a cost-of-living increase. Thislimitation is stated in the
Constitution as follows:

“If the assessed valuation of property asfinally equalized, excluding the value
of new construction and improvements, increases by a larger percentage than
theincreasein thegeneral pricelevel from the previousyear, the maximum
authorized current levy applied thereto in each county or other political
subdivision shall be reduced to yield the same gross revenue from existing
property, adjusted for changesin the general pricelevel, as could have been

collected at the existing authorized levy on the prior assessed value.”
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Mo. Const. Art. X, 8 22(a) (see Appendix at A18).
Local property tax revenue is based on the following formula: Revenue =
(tax rate) X (assessed property value). When property values go up, the tax rate
must be reduced to achieve the same amount of revenue as when property values
were lower. Accordingly, athough the Hancock Amendment is expressed as a tax
revenue limitation, the means to achieve the appropriate revenue amount is to
adjust the tax rate when appraised values in a given year change. The “maximum
authorized current levy” is that levy that produces the revenues above which the
School cannot go without voter approval.
Amendment 2

Amendment 2 revised a provision of the Missouri Constitution, Art. X 811,
that had been in effect since 1875 for the purpose of limiting county government
expense. State ex rel. Hirni v. Missouri Pacific Railway Company, 27 S.W.367,
369-70 (Mo. 1894). The effect of Amendment 2 iswell articulated in Point | of the
Brief of Amici Curae filed by Bryan Cave LLP, on behalf of Associated Industries
of Missouri and Missouri Chamber of Commerce & Industry, which Appellants
anticipate will be filed in this matter and in which Appellants concur.

Before Amendment 2 was adopted, Section 11(b) provided, in relevant part:

“Any tax imposed upon such property by municipalities, counties or school

districts, for their respective purposes, shall not exceed the following

annual rates:
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...For school districtsformed of cities and towns, including
the school district of the City of St. Louis—one dollar and
twenty-five cents on the hundred dollars assessed valuation.”

Amendment 2 raised that ceiling to $2.75.

Before Amendment 2, Section 11(c) provided, in relevant part, the manner

in which school districts could increase their levy rates:
“provided in school districts the rate of taxation as herein
limited may be increased for school purposes so that the total
levy shall not exceed three times the limit herein specified
and not to exceed one year , except as herein provided, when
therateperiod of levy and the purpose of theincrease are
submitted to a vote and a majority of the qualified electors
voting thereon shall vote therefor[.]”

Amendment 2 revised Section 11(c) in the following manner to now read:
“provided in school districts the rate of taxation as herein limited
may be increased for school purposes so that the total levy shall not
exceed [three timesthe limit herein specified and not to exceed one
year] six dollarson the hundred dollars assessed valuation,
except as herein provided, when the rate [period of levy] and the
purpose of the increase are submitted to avote and a majority of the

gualified electors voting thereon shall vote therefor|.]”

C:\DOCUME~1\riggerb\L OCAL S~1\Temp\c.lotus.notes.data\5005schot_final.doc 39



Following Amendment 2, with respect to school districts, Section 11 now
omits the requirement of setting forth the specific purpose for the tax levy increase
(under Section 11(b)) and the time period for which alevy increase would be
permitted for rates up to $2.75. Amendment 2 still requires the school districtsto
submit the purpose to the voters for any levy rate increase above $2.75.

Importantly, Amendment 2 did not change that portion of Art. X, 811(c)
which provides that “the rates herein fixed, and the amounts by which they may be
increased may be further limited by law.”

A tax rate increase under Art. X, 811isfurther limited by Art. X, §22
which requires voter approval of atax levy rate increase when the School
District’s maximum authorized current levy islower than the $2.75 ceiling in Art.
X, 811(b). Thetax rate ceiling in Section 11(b) was further limited by Section
22(a) before Amendment 2, and there isno language in Art. X, 811 that plainly
dispenses with this requirement. Art. X, 811 clearly contemplatesfurther limits by
other lawto the tax rate ceiling in 811(b).

Respondent School District contends, and the judgment indicates the
Circuit Court accepted this contention, that after enactment of Amendment 2, a
School District with a maximum authorized current levy of lessthan $2.75 is
exempted from the Hancock Amendment, and does not need voter approval to set
itslevy at $2.75. This contention asks taxpayers, and This Court, to view
Amendment 2 as repealing the constitutional revenue limit for schoolswith

maximum authorized current levies of less than $2.75.
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There is no support for the notion that Amendment 2 implicitly repealed the
Hancock Amendment. Implicit repeal of constitutional provision islooked upon
with great disfavor in the law. State ex rel. Gordon v. Becker, 49 SW.2d 146, 147
(Mo. 1932). This contention isdevoid of any explicit support in the language of
Amendment 2, the underlying Constitutional provision it amended (Art. X,
Section 11), or the language of the Hancock Amendment.

The plain language of Section 11 does not affect Art. X, 822. There is no room for
judicial construction of a Constitutional provision that on itsfaceis clear; its
express language controls. City of Hazelwood v. Peterson, 48 S.W.3d 36, 39 (Mo.
banc 2001).

There is no reasonable interpretation of Amendment 2 that can or should
result in repeal of Section 22(a) by implication. The plain language of
Amendment 2, the Hancock Amendment, and related statutes all suggest the
contrary conclusion: Respondent Morgan County R-Il1 School District was
required to give effect to and comply with both of these limits on its taxing
authority by obtaining voter approval before raising its tax levy rate above its
maximum authorized current levy.

By their plain meanings, Amendment 2 and the Hancock Amendment
provide two separate ceilings on Respondent School District’ s taxing authority in
any givenyear. A school district canincreaseitslevy to $2.75, or leaveitslevy at
$2.75, without obtaining voter approval, only if $2.75 isnot in excess of its

maximum authorized current levy under Section 22(a).
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The Circuit Court’s construction of Amendment 2 was in error, and should
be reversed as Respondent’s maximum authorized current levy could not be
exceeded without voter authorization.

Relief Requested

Taxpayers request that This Court find that a school district can increase its
levy to $2.75, or leave its levy at $2.75, without obtaining voter approval, only if
$2.75 is not in excess of its maximum authorized current levy under Section 22(a).

B. Assuming Respondent School District’s 2000 maximum
authorized current levy rate was $2.75, in 2001 when total assessed valuation
growth exceeded therate of growth in the priceindex, Section 22(a) of Article
X required thelevy rateto bereduced, because Section 11 of Article X did not
authorizethelevy rateto beleft at $2.75 without voter approval, and Count
Il should have been substantively determined in favor of Appellants.

If This Court disagrees with Appellant’s analysis of Point 111.A above, and
approves theinitial action of Respondent School inraising itslevy to $2.75
without voter approval, an issue remains. That issue is whether Amendment 2
operated as a permanent negation of the provision of Section 22(a) requiring tax
rate reductions when growth exceeds inflation. Can School Districts leave their
levy at $2.75 when valuation growth exceeds inflation growth, producing a
revenue windfall to the School at taxpayer’s expense? Appellants respectfully

suggest there is no basis for this conclusion. Thereis no language in Amendment
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2 that suggests an intent to negate the revenue lid imposed by the Hancock
Amendment.

Appellants believe such a construction is contrary to the intent of votersin
adopting Amendment 2, contrary to the language of Amendment 2, contrary to the
intent of voters in adopting the Hancock Amendment, contrary to the language of
the Hancock Amendment, and contrary to the provisions of legislation enacted
after the adoption of Amendment 2 in which the legislature displays its
understanding the revenue limit of Section 22 was not negated for Schools.

Assuming the truth of the Petition’ s allegations, the Morgan County School
District left itslevy rate at $2.75in 2001. Itstotal assessed valuation was
$154,544,577, which had grown 16% from 2000. Asthe price level or inflation
growth was only 3.3%, its 2001 tax rate should have been reduced by 12.7%
pursuant to the Hancock Amendment. Doing the math, the School District’s
revenue under a $2.75 levy would approximate $4,250,000. Under a $2.40 levy
required by Hancock, its revenue would approximate $3,710,000. The
approximate $540,000 differenceis the windfall the School enjoyed at the
taxpayers expense.

The discussion before in Point 111.A applies equally here. In addition to
that discussion, it isworthy of note that the language of statutory enactments since
Amendment 2 demonstrates the Missouri legislature’s understanding a $2.75 levy
rate is still subject to the “rollback” requirement of Section 22(a). The

legislature’s understandings can be found in legislation enacted
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contemporaneously with, and after, Amendment 2. These statutes now indicate
that the Amendment 2 $2.75 tax rate is subject to reductions required by Section
22(a) of the Hancock Amendment. E.g., R.S.Mo. 88 163.021.2, 163.015.2,
163.025.1, 163.011(14), 137.073.1(3). The Genera Assembly’s authority to
reduce tax rates via Section 137.073 below those maximum rates otherwise

suggested by Amendment 2 is conferred by the Missouri Constitution:

“The general assembly may require by law that political subdivisions
reduce the rate of levy of all property taxes the subdivisions impose whether the

rate of levy isauthorized by this constitution or by law.” See Art. X, Sec. 10(c).

In 1997, both houses of the Missouri General Assembly (“Assembly”)
approved HIR 9 which proposed Amendment 2. That same year, the Assembly
passed an amendment to R.S.Mo. 8§ 163.021 determining criteriafor state school
aid eligibility, a statute which describes Missouri’ s state foundation formula for
providing state aid to school districts. The amendment complemented
Amendment 2 and provided: “that such school districts may levy for current
school purposes and capital projects an operating levy not to exceed two dollars
and seventy-five centsless all adjustments required pursuant to article X, section
22 of the Missouri Constitution [the Hancock Amendment].” R.S.Mo
§163.021.2 (emphasis added). Thislanguage survivestoday and clearly shows

that the Assembly intended for the Hancock Amendment to apply even where it
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reduces the tax rate limit below 2.75. Accord R.S.Mo. 88 163.015.2 and
163.025.1.

A more recent expression of the Assembly confirms the continued vitality
of the Hancock Amendment in the post- Amendment 2 school district tax rate
setting process. Section 137.073, substantially revised in 2002, contains several
explicit references to the Hancock Amendment limitation on school district tax

rates. For example, in the definition of “tax rate ceiling,” “aschool district may
levy the operating levy for school purposes required for the current year pursuant
to subsection 2 of section 163.021, R.S.Mo [quoted above and also expressly
limited by the Hancock Amendment], less all adjustments required pursuant to
article X, section 22 of the Missouri Constitution [ the Hancock Amendment], if
such tax rate does not exceed the highest tax rate in effect subsequent to the 1980
tax year. Thisisthe maximum tax rate that may be levied, unless a higher tax rate
ceiling is approved by voters of the political subdivision...” R.S.Mo §
137.073.1(3) (emphasis added); accord R.S.Mo § 178.870. Accordingly, itisclear
that the Missouri General Assembly intends for School Districts to reduce the
$2.75 Amendment 2 rate when required by the Hancock Amendment.

If principles of construction need be resorted to, they support Appellants.
In disputes between taxpayers and their taxing political subdivisions, any

ambiguities should be resolved in favor of the taxpayer. See, e.q., Old Warson

Country Club v. Dir. of Revenue, 933 S.W.2d 400, 403 (Mo. 1996).
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Generally, where two different tax provisions of the Constitution arein
pari materia, they should be construed together. Courts must seek to harmonize
such laws, even though enacted at different times and found in different places.
See State ex rel Goldberg v. Barber & Sons Tobacco, Inc., 649 S.W.2d 859, 861
(Mo. 1983); ITT Canteen Corp. v. Spradling, 526 SW.2d 11, 16 (Mo. 1975). If
the provisions of Section 11 and Section 22 can be harmonized and read together
to give meaning and effect to both, such harmonization should be performed by
This Court.

As set forth above, Amendment 2 can be harmonized to give meaning to it as
well as continued meaning of Section 22 (a). Amendment 2 isatax rate
limitation. Hancock is atax revenue limitation. Amendment 2 was a maximum
tax rate authorization, but it was subject to, and did not change, other limitations
provided by law. Section 22(a) of Article X was such an other limitation. The
language of Article X, Section 11(c) providing that the $2.75 rate of Amendment 2
“may be further limited by law” facilitates the conclusion that the Section 22

revenue limitation was intended to be read into the provisions of Section 11.

Therefore, Section 22(a) is still operative to require a School to reduce its
levy below $2.75, if $2.75 would be in excess of the School’s maximum
authorized current levy. Section 22(a) requires the levy rate to be “rolled back”
below $2.75. If the School wantsto remain at $2.75 all it need do is obtain voter

approval, as required by Section 22(a).
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Thisisthe most reasonable construction of the language of Amendment 2
and Section 22(a). It gives effect and meaning to both. Such a construction does
not repeal one constitutional provision by implication from another. Such a
construction is consistent with legislation enacted after the adoption of
Amendment 2, indicating the $2.75 levy remains subject to reduction by operation
of Section 22(a).

Relief Requested

Taxpayers request that This Court find that Section 22(a) is still operative
to require a School to reduce its levy below $2.75, if $2.75 would be in excess of
the School’ s maximum authorized current levy.

C. If Respondent School District in 2001 had reduced itslevy below
$2.75 pursuant to the requirements of Section 22(a) of Article X, it would not
have been subject to reduced or lost state financial aid provided pursuant to
Chapter 163 R.S.Mo, and Appellant taxpayers had standing to pursuethis
declaratory judgment, because the School District’sinterpretation that it
would lose state aid result in direct pecuniary injury to Plaintiffsin theform
of atax rate higher than permitted by Section 22(a) of Article X, and Count
[11 should have been substantively determined in favor of Appellants.

Count 111 alleged Respondent School District had refused to reduce its levy
below $2.75 on the groundsiif it did so it would lose state financial aid, a separate
source of revenue provided in Chapter 163 R.S.Mo. Appellants Petition named

the Attorney General as Defendant to litigate the state’ sinterest in thisregard, in
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order to assure the presence of all partiesininterest. The circuit court dismissed
the Attorney General simultaneous with dismissing the entire suit*

The School District in its Motion to Dismiss raised the issue of whether
the Taxpayers have standing to bring Count 111.*° The Circuit Court cited no
specific reason for dismissal of Count Il in its Judgment, so the Western District
Court of Appeals assumed that lack of standing was the reason for dismissal.

Appellants respectfully disagree with the Opinion of the Court of Appeals
holding that Appellants lacked standing. Appellants do not believe the Court of
Appeals understood the basis for Appellants’ standing. This may have been due
to the unusual procedural posture of this case.

The dispute concerns the interpretation and enforcement of Section 22(a) of
Article X to the Missouri Constitution, the Hancock Amendment. The Court of
Appeals Opinion concludes that Appellants lack standing to bring Count 11,
because they had an “indirect personal interest.” We disagree.

Appellants have standing for two reasons. First they have adirect
pecuniary interest in thisissue as their tax rate was higher than it would have been
if the School had complied with the Constitution; Second, they have standing

because the constitution confers standing on them pursuant to Art X, 823.

8 App. L.F. at 003, 016-018

4 LF. at028.
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Respondent School District incorporated its interpretation that it would lose
state financial aid into its $2.75 property tax rate. A School District is authorized
to set itsown tax rate. Taxpayers are not authorized to ignore the tax rate
contained in their tax bill. Taxpayers who believe the rate is unlawful must sue to
have their interpretation decided. Appellant taxpayers were directly and
pecuniarily affected by the School’ sinterpretation: It resulted in the 2001 tax rate
being higher than it should have been if Appellants’ interpretation is correct.

Theissue had adirect impact on Appellants. their tax bill was higher than
it should have been. Their out of pocket tax payment was higher than it should
have been. Their interest was pecuniary. They were interested in having the
Hancock Amendment interpreted.

The dispute asto loss of state aid would be expected to be between the
School District and the Department of Elementary and Secondary Education.
However that dispute would only arise if the School in fact reduced its levy below
$2.75 and DESE in fact reduced state aid to the School. Then the School would
have cause to sue the state.

However, because the School implemented its interpretation in the form of
the $2.75 tax rate, it precluded any issue between it and DESE. It precluded the
need to see if DESE would reduce state aid. The consequence of precluding areal
Issue between the School and the state was to create or transfer the issue as one
between property taxpayers and the School. The School District has attempted to

eliminate its risk by refusing to roll back its levy below $2.75, as required by
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Section 22(a) of Article X. Thisresulted in Appellants’ tax bills being higher
than allowed by Section 22(a). The risk was transferred by the Schooal to its
taxpayers. Theissue arisesin tax bills sent to Appellants, owed by Appellants,
paid under protest by Appellants, and for which Appellants now seek
interpretation and enforcement of Section 22(a).
Appellants have standing to bring Count |11 because the Hancock
Amendment, the supreme law of Missouri, specifically gives them standing:
“Notwithstanding other provisions of this constitution or other law, any
taxpayer of the state, county, or other political subdivision shall have
standing to bring suit in a circuit court of proper venue and additionally,
when the state isinvolved, in the Missouri supreme court, to enforce the
provisions of section 16 through 22, inclusive, of thisarticle...”

As This Court has recognized, Section 23 of Article X “gives taxpayers
standing to bring ‘actions for interpretation’ of the Hancock Amendment.” Green
v. Lebanon R-111 School District, 13 S\W.3d 278, 281 (Mo. 2000). Thisaction
was brought to have the question of whether compliance with the Missouri
Constitution triggers operation of state statutes indicating compliance will cause
loss of state aid. An interpretation of the effect of Section 22 on Chapter 163 is
entailed. Appellants have standing because of a constitutional grant of standing.

If This Court rules Appellants lack standing, the issue will never be
available for adjudication. All a School will need do is never roll its levy below

$2.75, never risk lost state aid, and transfer the financial risk to taxpayers,
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knowing they will not have standing to litigate the issue. The School’ s power to
tax, and incorporate its interpretations of law into the tax rate, would be converted
into the power to be the sole interpreter of law. Thereis no reason to exalt School
Districtsto the status of final interpreter of law. School Districts are to operate
schoolsin compliance with the law. It isthe function of the Courts to provide
access to and resolution to such legal questions, “without sale, denial, or delay to
prevent loss of property without due process.” Sections 10 and 14 of Articlel,
Constitution of Missouri.

Onceit is concluded that the Appellants have standing, the merits of
whether a School reducing itslevy below $2.75 by operation of the Hancock
Amendment is subject to loss of state aid are before this Court. Appellants
conclude, and so should Respondent School District, that compliance with the
constitution should not cause loss of aid afforded pursuant to the provisions of
statute.

Respondent School District erroneously asserts that reducing its levy below
$2.75 would result initslosing state aid. Whileit istrue that R.S.Mo §163.021(2)
requires that school districts maintain alevy no lessthan $2.75, it includes an
exemption that frees school districts from thisrequirement if the levy reduction
was mandatory due to the provisions of Art. X, 822(a). The Missouri
Constitution, Article X, 822 mandates that the levy rate be rolled back when
property valuation outpaces inflation, independent of new construction and

improvements. Because this provision applies to the School District, the fact that
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it will be compelled to reduce its maximum authorized levy will have no effect on
its eligibility to receive state aid in subsequent years.

Section 163.021 R.S.Mo. setsforth the eligibility requirements for school
districtsto receive state aid. In order to be eligible to receive state aid, a school
district must meet the requirements provided in R.S.Mo § 163.021.1. That section
requires school districts to meet four general requirements: (1) the school district
must meet pupil attendance requirements, (2) the school district must maintain
adequate, accurate records, (3) the school district must have an operating levy for
school purposes of at least $1.25 per $100 assessed valuation, and (4) the school
district must properly compute average attendance.

In addition, beginning with the 1998 tax year, no school district shall
receive more state aid than it received in the 1993-94 school year, unlessit has an
operating levy for school purposes of at least $2.75 per $100 assessed valuations
after all adjustments and reductions. R.S.Mo § 163.021.2. This limitation has one
exception, however, beginning with the 1997-98 school year: Any school district
which is required, pursuant to the Hancock Amendment, to reduce its operating
levy below the $2.75 minimum required above “shall not be construed to bein
violation of this subsection for making such tax rate reduction.” R.S.Mo 8
163.021.2. The statute goes on to provide that a school district may levy the
minimum rate required by that subsection (the $2.75 rate), “less all adjustments

required by [the Hancock Amendment].” Id.
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This language, in addition to confirming that when Hancock Amendment
requires atax rate less than $2.75 the School District must respect that lower limit,
also confirmsthat School Districtswill still be eligible to receive state aid if they
are compelled to make such areduction in their tax rates. Tax rate reductions
required by Section 137.073 and the Hancock Amendment should not disqualify
Respondents from receiving state aid. See Mo. Op. Att'y Gen. 122-85 (1985).
Moreover, schools have a Constitutional guarantee that the state-financed
proportion of their support will not be reduced. Mo. Const. Art. X, 8 21; Fort
Zumwalt School District v Sate of Missouri, 896 S.W.2d 918, 922 (Mo. 1995).

Relief Requested

Taxpayers request that This Court find that taxpayers do have standing to
bring Count 111, and that This Court declare that, under the law, a School District
that reducesitslevy below $2.75 in compliance with Section 22(a) of Article X of
the Hancock Amendment is not subject to loss of state aid provided pursuant to
Chapter 163 R.S.Mo.

IV. TheCircuit Court erred in dismissing Count 1V of thetaxpayers
Petition, which seeksarefund of taxes paid under protest pursuant to Section
139.031 R.S.Mo, for failureto state a claim with sufficient specificity because,
the allegations of the Petition that total assessed valuation of property in the
School District grew 16% whilethe general pricelevel grew 3.3% between
2000 and 2001, that the School District’slevy rateremained the same from

2000 to 2001, that the School District’s 2001 tax rate was unlawfully high in
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violation of Section 22(a), Article X of the Missouri Constitution, that
Appellant taxpayer s paid their 2001 taxes under protest pursuant to Section
139.031 R.S.M o, that they were suing for arefund pursuant to Section
139.031 R.S.M o, wer e sufficient to state a claim upon which relief could be
granted.

Standard of Review

Appellate courts give no deference to inferior courts on questions of law.
MFA Mut. Ins. Co. v. Home Mut. Ins. Co., 629 SW.2d 447, 450 (Mo. App. 1982).
When reviewing the decision of alower court that erroneously applied or
interpreted the law, the reviewing court uses its own independent judgment. All
Star Amusement, Inc. v. Director of Revenue, 873 S.W.2d 843, 844 (Mo. 1994).
Dial v. Lathrop R-Il1 School Dist., 871 S\W.2d 444, 446 (Mo. 1994). House of
Lloyd, Inc. v. Director of Revenue, State of Mo., 824 S.\W.2d 914, 916 (Mo. 1992).
City of Cabool v. Missouri Sate Bd. of Mediation, 689 S.W.2d 51, 54 (Mo. 1985).
This court istherefore not bound by the legal conclusions of the lower courts, and
declaresthe law on its own authority.

The general standard of review is set forth in Bosch v. . Louis Healthcare
Network:

“In reviewing amotion to dismiss for failure to state aclaim

upon which relief can be granted, the following standard of review

applies:
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“A motion to dismiss for failure to state a cause of action is

solely atest of the adequacy of the plaintiff's petition. It

assumes that all of plaintiff's averments are true, and liberally

grantsto plaintiff all reasonable inferences there from. No

attempt is made to weigh any facts alleged as to whether they

are credible or persuasive. Instead, the petition is reviewed in

an almost academic manner, to determine if the facts alleged

meet the elements of arecognized cause of action, or of a

cause that might be adopted in that case.”
41 S.W.3d 462, 464 (Mo. 2001).

“The judgment of thetrial court is afforded no deference when the law has
been erroneously declared or applied.” Satev. Plastec, Inc., 980 S\W.2d 152, 155
(Mo. App. E.D. 1998).
Argument
The Circuit Court, upon review of Respondent’s motion to dismiss for

failure to state aclaim for which relief could be granted, was required to liberally
construe the Taxpayers' Petition and accept all facts alleged as true and construed
in the light most favorable to the Taxpayers. Behrenhausen v. All About Travel,
Inc., 967 S.W.2d 213, 216 (Mo. App. W.D. 1998). Missouri Rule 55.05(1)
requires Petitions setting forth aclaim for relief to contain “a short and plain
statement of the facts showing that the pleader is entitled to relief.” This Court has

interpreted this rule to mean that Petitioners need only plead ultimate facts. ITT
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Commercial Finance Corporation v. Mid-America Marine Supply Corporation,
854 S.W.2d 371, 379 (Mo. banc 1993); Scheibel v. Hillis, 531 S.W.2d 285, 290
(Mo banc 1976). A motion to dismissisimproper where a petitioner pleads
ultimate facts or allegations from which to infer those facts, and the “lack of
specific facts does not invite dismissal so long as complaint ‘ give[s] the defendant
fair notice of what the plaintiff’s claim is and the grounds upon which it rests.’”
ITT Commercial Finance Corp., 854 SW.2d at 379.

In this case, the Taxpayers alleged the following ultimate factsin their
Petition in support of Count IV: the levy rates issued by the Respondent School
District in 1998, 1999, 2000, and 2001 (paragraphs 14-16, 19); that Article X,
section 22(a) requires alevy reduction in any year in which assessed valuation of
property, less the value of new construction and improvements, is greater than the
increase in the general price level (paragraph 9); that 2001 was a biennial general
reassessment year, and that local assessed valuation increased 16%, while the rate
of inflation growth was 3.3% (paragraph 17-18); that the School District imposed
alevy of $2.75in 2000 and 2001, and that $2.75 was in excess of that allowed by

law (paragraphs 16, 19, 46).>° The Petition further stated that the taxpayers paid

their taxes under protest and filed suit, pursuant to R.S.Mo 8§ 139.031., to recover

*0 L_.F. at 006-008, 014. Count IV of Taxpayer's Petition consists of paragraphs 44
through 47, and paragraph 44 incorporates by reference the allegations set forth in

paragraphs 1 through 43 of the Petition. L.F. at 014.
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the property taxes levied in excess of that permitted by law (paragraph 47).>*

These facts provided the Collector and School District with notice of the
Taxpayers claims and the grounds therefore. Assuming the truth of these
allegations, and viewing them in the light most favorable to the taxpayers, the
Petition set forth sufficient information to the Respondents of the character of the
evidence to be introduced and the issues to be tried with respect to the taxpayer’ s
Count 1V seeking refund and/or credit for taxes paid under protest pursuant to
section 139.031 R.S.Mo.

Under Missouri Rule 55.16, it is sufficient for a Petition “to aver generally
that all conditions precedent have been performed or have occurred.”

Therefore, as the Court of Appeals correctly determined, “[t] he taxpayers
petition, when viewed in the light most favorable to their claim, was sufficiently
pleaded.”>* Thompson v. Hunter, Case No. WD 61742 (Ct. App. W.D., Feb. 18,

2003).

L L.F. at 014.

°2 The pleading under consideration by the Circuit Court at the time it rendered its
judgment was a “Motion to Dismiss Count 1V of Plaintiff’s Petition, or in the
Alternative, Strike Certain Allegations and For a More Definite Statement.” If
This Court determines the Taxpayers Petition was insufficiently pleaded, the
Court should follow its prior precedent in which it held that “[t]he proper remedy

when a party fails to sufficiently plead the facts is a motion for more definite
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Relief Requested

Plaintiffs request that the dismissal of Count IV premised upon the
insufficient of pleading be reversed, and that, in accordance with Points|, 11, and
[11, that the Circuit Court be directed to enter judgment in favor of Appellantson
Count IV, with remand for the Circuit Court to determine the amount of refund to
be afforded each of the individual Appellants.

V. The Circuit Court erred in dismissing Count V of Appellants’ Petition,
seeking an award of attorneysfeesand costs for successful enforcement of
Section 22 of Article X of the Missouri Constitution pursuant to Section 23 of
Article X, on the ground that, under the allegations of the Petition Appellants
wer e not entitled to such recovery, because Section 23, Article X of the
Missouri Constitution providesthat ataxpayer isentitled to costs, including
reasonable attorneys' fees, if he successfully brings suit to enfor ce the
provisions of Sections 16-22 of Article X in that the basis of thetaxpayers
lawsuit isthe enfor cement of Section 22 of Article X, as set forth abovein
Pointsl, I1, 111, and IV, and if the taxpayer s ar e successful, Section 23 of

Article X entitled them to attorneys feesand costs.

statement pursuant to Rule 55.27(d).” Sateexrel. Harvey v. Wells, S.\W.2d 546,

547 (Mo.banc 1997).
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Standard of Review

The general standard of review is set forth in Bosch v. . Louis Healthcare
Network, 41 SW.3d 462 (Mo. 2001): “In reviewing a motion to dismiss for failure
to state a claim upon which relief can be granted, the following standard of review
applies:

“A motion to dismissfor failure to state a cause of action is solely atest of

the adequacy of the plaintiff's petition. It assumes that all of plaintiff's

averments are true, and liberally grantsto plaintiff all reasonable inferences
therefrom. No attempt is made to weigh any facts alleged as to whether
they are credible or persuasive. Instead, the petitionisreviewed in an
amost academic manner, to determine if the facts alleged meet the
elements of arecognized cause of action, or of a cause that might be
adopted in that case.” >

“The judgment of thetrial court is afforded no deference when the law has

154

been erroneously declared or applied.
Argument

Respondent Morgan County R-Il1 School District is empowered to set its
own tax rate. In so doing, the School District implemented its own interpretations

of law. The School decided the 1998 Amendment to Section 11 of Article X

>3 Bosch v. S. Louis Healthcare Network, 41 S.W.3d 462, 464 (Mo. 2001)

> Satev. Plastec, Inc., 980 S.W.2d 152, 155 (Mo. App. E.D. 1998)

C:\DOCUME~1\riggerb\L OCAL S~1\Temp\c.lotus.notes.data\5005schot_final.doc 59



authorized it to raise its levy to $2.75 without voter approval, despite the
provisions of Section 22(a) of Article X prohibiting alevy rate in excess of the
maximum authorized current levy in the absence of voter approval. 1n 2001 the
School decided, when total assessed valuation had increased 16% but the general
price level increased only 3%, it was not required by Section 22(a) to reduce or
“roll back” itslevy. The result of the School’ s interpretation was atax revenue
windfall to the School at the expense of property taxpayers.

The School also refused to reduce or roll back its levy based upon its
interpretation that, if it reduced itslevy below $2.75 pursuant to the requirements
of Section 22(a), it would have lost state financial aid. Again the result of the
School’ s interpretation was a tax revenue windfall at the expense of taxpayers.

All of the School’ sinterpretations of Section 22(a) were built into the tax
rate because the School District had the power of taxation. It wasincumbent upon
the taxpayers to sue to overturn these interpretations in order to enforce the
provisions of the Hancock Amendment. The provisions of the Hancock
Amendment provide both taxpayer standing to enforce the Hancock Amendment,
the right to recover costs and attorneys fees from the School District if the
taxpayers prevail.

Section 23 of Article X provides:

“Taxpayersmay bring actionsfor interpretations of limitations.—
Notwithstanding other provisions of thisconstitution or other law, any

taxpayer of the state, county, or other political subdivision shall have
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standing to bring suit in a circuit court of proper venue and additionally,
when the stateisinvolved, in the Missouri supreme court, to enforcethe
provisions of sections 16 through 22, inclusive, of thisarticle, and, if the suit is

sustained, shall receive from the applicable unit of gover nment his costs,

including reasonable attor neys feesincurred in maintaining such suit.”

(emphasis by underlining supplied)

Count V of Appellants Petition asked for award of costs and attorneys fees
for enforcing sections 16-22 of Article X asrequested in Counts|, II, I11, or IV of
the Petition.

The Circuit Court’ s Judgment did not make a specific ruling in dismissing
Count V. Appellants presume dismissal was based upon paragraph 4 of the
Judgment, holding “Because Proposition No. 2 authorized the School District to
adopt an operating tax levy of up to $2.75 without voter approval, the Plaintiffs are
not entitled to the relief which they seek in their Petition. All claims set forthin
the Petition are therefore ordered stricken and dismissed.” App. L.F. 042.

The Western District’s February 18, 2003 Opinion, at pages 12-13,
reversed the dismissal of Count V as a consequence of concluding Counts|, I1,
and IV of the Petition set forth viable claims to enforce Section 22 of Article X.

Case law applying Section 23 of Article X isclear that individual taxpayer
actions enforcing the provisions of Sections 16-22 warrant award of costs and
attorney’ s fees against the applicable governmental unit violating those sections.

In City of Hazelwood v Peterson, 48 S.W.3d 36, 41 (Mo 2001), the Missouri
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Supreme Court held that “the Hancock Amendment provides that a taxpayer who
prevailsin aclaim brought under article X, section 23, “shall receive from the
applicable unit of government his costs, including reasonable attorneys' fees
incurred in maintaining such suit.” An award of attorneys' fees against a city was
upheld, where, as here, the Hancock issue was tried in the context of a suit for
refund of taxes paid under protest.

In Gilroy-Sms & Associates v Downtown S. Louis Business District, 729
S.W.2d 504, 507-508 (Mo App 1987), the Eastern District affirmed the award of
attorneys fees to ataxpayer against the City of St. Louis for expenditures of a
Count seeking enforcement of the Hancock Amendment.

Count V of Plaintiffs' Petition states a cause of action for costs and
attorneys' fees under Section 23. Counts|, 1, 11, and IV all seek interpretation or
enforcement of Section 22(a) of Article X. If any of Counts|, II, Ill, or IV are
reversed and remanded, Count V should also be reversed and reinstated pending
the final result of Counts|, I, 111, or IV. If This Court directs Judgment in favor
of Plaintiffs on either of Counts|, II, 111, or 1V, the dismissal of Count V should be
reversed with directions to award attorney’s fees.

Relief Requested

Plaintiff request that the Circuit Court’s judgment be reversed. Plaintiffs
suggest that, assuming This Court Agrees with Plaintiffs’ Point I, 11, I11, and IV,

that the case be remanded with directions to enter judgment on Count V in favor
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of Plaintiffs, and remanded with direction to determine the attorney’ s fees and

costs expended.

Respectfully Submitted,

ANDERECK, EVANS, MILNE,
PEACE & JOHNSON, L.L.C.

By
Craig S. Johnson MO Bar No. 28179
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Post Office Box 1438

Jefferson City, Missouri 65102
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